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John S. Loval d, Esq.

Counsel for Plaintiff-Trustee
Post Office Box 66

Pierre, South Dakota 57501

A. Thomas Pokel a, Esq.

Counsel for Defendant-Debtor Dale A Tjeerdsm
Post Office Box 1102

Sioux Falls, South Dakota 57101

Jerry L. Pollard, Esq.

Counsel for Defendant Charlene D. Tjeerdsm
Post Office Box 837

Yankt on, South Dakota 57078

Wanda Howey Fox, Esq.

Counsel for Defendant Harnelink & Fox Law Office
Post Office Box 18

Yankt on, South Dakota 57078

Subj ect: Trustee John S. Lovald v. Dale A Tjeerdsm, et
al .
(Inre Dale A. Tjeerdsma), Adv. No. 04-4074;
Chapter 7, Bankr. No. 03-41073

Dear Counsel :

The matter before the Court is the Mtion for Summary
Judgnent filed by Defendant Harnelink & Fox Law Office and the
responses thereto filed by Plaintiff-Trustee John S. Loval d,
Def endant - Debtor Dale A. Tjeerdsma, and Defendant Charl ene D.
Tj eerdsmma. This is a core proceeding under 28 US.C 8§
157(b)(2). This letter decision and acconpanyi ng order shal
constitute the Court’s findings and conclusions under
Fed. R Bankr.P. 7052. As set forth bel ow, Defendant Harnelink &
Fox Law Office’s Mdtion for Summary Judgnment will be denied.

Summary. Dale A Tjeerdsma and his wi fe Charl ene owned t he
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subject real property in Bon Homme County, South Dakot a. The
couple divorced in 2001. By a subsequent order dated March 5,
2002, the divorce court awarded Dale Tjeerdsma the Bon Homme
County realty and inposed on himcertain financial obligations
for Charlene’s benefit. The title to the realty remained in
both parties’ nanmes. The divorce decree was docketed in the Bon
Hommre County Clerk’s judgnment book on May 1, 2001; the March 5,
2002, property division order was not. Sone judgnments agai nst
t he Bon Homme County property were also recorded.!?

Dale Tjeerdsma(“Debtor”) filed a Chapter 7 petition in
bankruptcy on Septenber 2, 2003. In his schedul es, Debtor
listed the real property, valued it at $48, 000.00, and cl ai nmed
a $30, 000. 00 honestead exenption. He further stated that he
owed his former wife $54,000.00 under a “Property Settlenment.”
In his Statenment of Financial Affairs, Debtor al so acknow edged
that his former wife had a civil contenpt action pendi ng agai nst
himin state court.

On October 21, 2003, Charlene Tjeerdsma commenced a

nondi schargeability action against Debtor. She sought a
determ nation that the bal ance due her under the divorce was
nondi schargeable wunder 11 U. S.C. 8 523(a)(15). A default
judgnment was entered. It provided that she held a

1 According to a nmotion to discharge judgnents that was
filed by Debtor Dale Tjeerdsma in his main case, Bankr. No. 03-
41073, the Harnmelink & Fox Law O fice obtained a judgnment
against him for $6,544.92 that was transcribed in Bon Honme
County on March 20, 2002, and Credit Collections Services
obtained a judgnent against Debtor for $471.00 that was
transcri bed to Bon Honme County on July 30, 2003. The notion to
di scharge judgnents also addressed a judgnment held by Credit
Col | ecti ons Bureau agai nst Debtor for $443.75 that was filed in
Penni ngton County, South Dakota on May 21, 2003. According to
Trustee Lovald’s February 17, 2005, summary judgnent response in
the adversary proceeding, Credit Collections Bureau had a
judgnment transcribed to Bon Homme County on May 21, 2002 --
which was not reflected in Debtor’s notion to discharge
judgnments -- and Credit Collection Services released its
j udgnment on August 22, 2003.
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nondi schar geabl e cl ai m agai nst Debtor for $47,097.94 and any
joint indebtedness owed to the I.R S. and Yankton Medical
Clinic.

In the main case, the case trustee, John S. Loval d, obj ected
to Debtor’s claimof a honestead exenption. He said the home had
been sold and Debtor was trying to use the $30, 000. 00 honest ead
exenption as a shield to avoid using the sale proceeds to pay

Charl ene Tjeerdsma’s divorce-related claim Debtor did not
respond to the objection. An order sustaining the objection was
entered Decenber 18, 2003. It provided that, “Debtor’s

honmest ead claim should be denied, as to the claim of his ex
wi fe, which Debtor has |isted as an unsecured claim?”

Debtor’s discharge was entered Decenber 2, 2003.
Thereafter, Debtor obtained an order acknow edging that his
personal liability on the three judgnments held by the Harnelink
& Fox Law Office (Bon Home County), Credit Collections Bureau
(Penni ngton County), and Credit Collection Services (Bon Home
County) had been di scharged.

On October 21, 2004, Trustee Lovald commenced an adversary
proceedi ng agai nst Debtor, Charlene Tjeerdsma, and the three
judgnment holders. |In his conplaint, Trustee Lovald advised the
Court that a sale of the Bon Home County realty had been
pendi ng on the petition date and that the |land was still titled
in both Debtor’s and Charlene Tjeerdsm’' s nanes. He said the
sale closed on COctober 12, 2004, and the net proceeds were
$44,242.82.2 He said that by agreenent of the judgnent I|ien
hol ders and hinmself, the proceeds were placed in a law firms
trust account, and $30,000.00, which represented Debtor’s
homest ead exenpti on, was used to pay a | arge portion of Charl ene

2 An order approving the sale of the bankruptcy estate’s
interest inthis realty has never been entered, nor has an order

approving the paynent of sale expenses. Trustee Lovald's
request that the sale expenses be approved through this
adversary proceeding cannot be granted. A retroactive sale

notion, which may i nclude paynent of the rel ated expenses, needs
to be served and noticed in the main case since title problens
may |l ater arise if an appropriate sale order is not entered.
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Tjeerdsma’s claim He asked the Court to determ ne who anong
t he defendants had a priority claimto the proceeds. According
to Trustee Loval d, Defendant-Debtor clained the March 15, 2004,
order discharging judgnent discharged both the in personam and
inremliability; Defendant Harnelink & Fox Law Office said its
cl ai mwas superior because it had executed on its judgnent pre-
petition; and Defendant Credit Collections said its judgnent
lien was superior because it was against both Debtor and
Charl ene Tjeerdsna.

I n her answer, Defendant Charl ene Tjeerdsnma argued her cl ai m
was superior because now she hol ds a nondi schargeabl e cl ai mand

the other defendants’ judgnents have been di scharged. Inits
answer, Defendant Harnelink & Fox Law Office said on August 8,
2003, it had served a garnishnment sumons, affidavit of

garni shnment, notice to garnishee, and a garnishnment disclosure
on Debtor’s divorce attorney before the real estate sale cl osed,
and that this caused its lien to attach before any of the other

j udgnment |iens. Debt or answered that all the proceeds were
ei ther his honestead exenption or his wife's separate property.
Neither Defendant Credit Collection Services, Inc., nor

Def endant Credit Collections Bureau tinely answered.

Def endant Harnelink & Fox Law Office noved for summary

j udgnent . Relying on sonme adm ssions that had been addressed
only to Defendant-Debtor, the Law O fice argued that those
adm ssions established that its judgnent lien attached to

$9,600.00 in real estate sale proceeds held in a |awer’s trust
account on August 11, 2002, apparently relying on sone sort of
pre-petition execution. Since Trustee Lovald said the subject
realty sale was not closed until October 12, 2004, that argunent
was a bit difficult to foll ow.

In his response to the summary judgnent notion, Trustee
Loval d advi sed the Court that only Defendant Harnelink & Fox Law
O fice and Defendant Credit Coll ections Bureau had pre-petition
judgnment |iens against the property. He said Defendant Charl ene
Tjeerdsma had failed to have the divorce court’s March 5, 2002,
property division order docketed as a judgnment; only the divorce
court’s earlier May 1, 2001, divorce decree was docketed in the
j udgnment docket book. He thus argued that the $14,242.82 in
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real property proceeds should be considered an estate asset and
distributed to the two judgnent creditors of record in Bon Home
County.

Di scussi on. The order discharging judgnents entered
Decenmber 2, 2003, discharged only Debtor’s personal liability on
the judgnents. The order had no inpact on the in remliability
of the Bon Homme property to the extent equity exceeded any
nort gages and Debtor’s honmestead claim See In Wayne D. and
Peggy Tayl or, Bankr. No. 89-40349, slip op. (Bankr. D.S.D. March
19, 1998) (di scussi on of difference between a judgnent di scharged
under S.D.C.L. 8§ 15-16-20 and 11 U.S.C. 8 524(a) and the
avoi dance of a judgnent lien inpairing an exenption under 11
U S.C § 522(f)).

Further, Defendant-Debtor’s failure to respond to Def endant
Harmel i nk & Fox’s request for adm ssions from Def endant - Debt or
is only binding on Defendant-Debtor, not the other parties.
Fed. R. Bankr.P. 7036 and Fed.R Civ.P. 36(b); Earl Realty, Inc.
v. Leonetti (In re Leonetti), 28 B.R 1003, 1009 (D.C. Pa
1983) (cites therein). Thus, Debtor’s inaction does not
constitute an adm ssion by Trustee Lovald, who represents the
bankruptcy estate’s interests that are at issue.

The Court also was unable to foll ow Defendant Harnelink &
Fox Law Office’s argunent that its judgnment |ien somehow gai ned
superiority by some pre-petition action it took, especially
where a garni shnent action, which the Law O fice referenced in
its answer, would have been an execution on the judgnent, not
t he judgnent lien. See generally Inre Lynn K. Swanson, Bankr.
No. 97-10300, slip op. (Bankr. D.S.D. May 8, 1998).

The key issue rennins. Does Charlene Tjeerdsma have a
judgnment lien that attached to the equity in the real property.
Sections 15-16-5 and -6 of the South Dakota Code direct the
clerk of the circuit court to maintain a judgnment docket and to
docket all judgnents that provide in whole or part the paynent
of noney. Once that judgnent has been docketed, a judgnent |ien
is created on the judgnent debtor’s real property, “except the
honestead,” in the county where the judgment was entered.
S.D.C.L. § 15-16-7. As this Court has interpreted the statute,
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in reliance on earlier decisions by the South Dakota Suprene
Court, the judgnent |lien attaches to all non exenpt realty,
including any equity in a honmestead that exceeds the val ue of
previously recorded encunbrances and the debtor’s $30,000
homest ead al | owance. See In re Hughes, 244 B.R 805 (Bankr.
D.S.D. 1999).

Under Sout h Dakota case law, a judgnment lienis validif the
j udgnment docket entry substantially conplied with the applicable
statutes. Mihlenkort v. Union County Land Trust, 530 N.W 2d
658, 661 (S.D. 1995). In other words, the docket entry nust
gi ve constructive notice of the lien. Id. The test is whether
t he docket entry was

sufficient to apprise a third party of the existence
and character of the judgnent and ‘would induce a
prudent and cauti ous man to make an exani nati on of the
pr oceedi ngs.’

ld. (quoting Muller v. Flavin, 83 N.W 687, 693 (S.D. 1900)).

There appears to be no dispute that the March 5, 2002,
property division order between Dal e and Charl ene Tjeerdsma was
never recorded in the judgnent docket. Only the earlier divorce
decree was. Thus, the issue beconmes whether this divorce order
sufficiently put third parties on notice of Charlene Tjeerdsm’s
subsequent noney judgnment in the property division order that
was never recorded in the judgnment docket.

That issue was not raised by Defendant Harnelink & Fox Law
O fice’'s sunmary judgnent notion and only collaterally rai sed by
Trustee Lovald in his response to the notion. Thus, it appears
that a summary judgnment notion by Trustee Lovald and anot her

round of briefs on that issue is needed. That will give all
parties the requisite opportunity to address whether Charlene
Tjeerdsma has a perfected judgnent Ilien against the real

property. See Heisler v. Metropolitan Council, 339 F.3d 622,
631-32 (8th Cir. 2003)(to prevent unfairness to the nonnoving
party, the court generally cannot resolve a sumary judgnent
notion on issues that were not raised by the noving party).



During this next round in the adversary proceeding, the
parties need to insure that the record contains an accurate
statement of the dates and anounts of all judgnents filed
agai nst the Bon Homme County property. The record also should
be supplenmented to set forth the current anount of Charlene

Tjeerdsma’s unpaid, pre-petition claim
An appropriate order will be entered.
Sincerely,

/sl 1rvin N Hoyt

lrvin N Hoyt
Bankr uptcy Judge

| NH: sh

CC. adversary file (docket original; serve parties in interest)



